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oreast the west sideholding. anchored on theWhether
would, withinof “Bohemian Club” thethe channel the

passagesection,literal “obstruct the of otherterms of the
when the fogvessels.” Court found that en-The District

time,the secondveloped the “Bohemian Club” for “the
ondangerousleast was to anchor the west side ofcourse”

finding bythe this was not disturbed thechannel; and
a ofproper 15,§Circuit Court. Under construction

therefore, which necessitated boththe circumstances the
anchorings “Bohemian Club”first and second of the were

exceptionequally dutywarrant an to thesufficient to
requires. liftingwhich it Whether the act of anchor and

moving partto of the channel tothe western avoid the
danger negligenceof buoy questionthe constituted is a
wholly holding15. Since of theoutside the Circuit§

upon interpretationCourt rested an erroneous and appli-
section, its judgmentcation of this must be reversed.

Reversed.

OF INTERNALCOMMISSIONER REVENUE v.
HEININGER.

Argued 12,No. 63. 20,November 1943. Decided December 1943.
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Brookes,Mr. Valentine with whom Solicitor General
Clark,Fahy, Attorney Jr.,Assistant General Samuel O.

Sewall Keyand Messrs. J.and Louis Monarch were on
brief, petitioner.the for

FloydMr. Lanham respondent.for

HenryMr. J. brief, curiae,Richardson filed a as amicus
in support respondent.of

Mr. Justice Black thedelivered ofopinion the Court.

question lawyer’sThe here is whether andfees related
legal expenses paid by respondent are deductible from his
gross income under (a)§ 23 of the ofRevenue Acts 1936

1938 ordinary necessaryand as and inincurredexpenses
carrying on his business.1

1 1936, 690,49Revenue Act of c. Stat. 1658.
“Sec. 23. Deductions from Gross Income.

computing“In net income there shall be allowed as deductions:
“(a) Expenses. ordinarythe necessary expenses paidand or—All

during yearincurred the carryingtaxable anyin on trade or busi-
ness, . . .”

(a) 1938,Section 23 of the 289,Revenue Act of c. 460,52 Stat. is
(a)with 23identical of the Revenue Act of 1936.§



469

followingunder theexpensesThe and were incurredfees
athrough respondent,1938circumstances. From 1926

sold falseIllinois,of made andChicago,licensed dentist
hisDuring tax this wasyearsteeth. the 1937 and 1938

activity. a mail order busi-principal business His was
forproducts ordered, delivered, paidness. were andHis

by throughmail. and theCirculars advertisements sent
mail of inproclaimed goodsthe virtues lavish terms.his

held of Posthearings before the Solicitor the OfficeAt
Department pursuant C., 39, §§to U. S. Title 259 and
732, respondent strongly qualitydefended the of his work-

inand the ofmanship everytruthfulness statement made
his butadvertisements, the Postmaster General found
that of the were misleadingsome statements and some

goodsclaimed virtues for his which did not exist. There-
on a wasupon, February 19,1938, fraud order issued for-

bidding ChicagoPostmaster of pay any moneythe to
respondentorders drawn to and directing allthat letters

to him stampedbeaddressed “Fraudulent” and returned
the senders. Such a sweeping deprivationto of toaccess

meant destruction of respondent’sthe mails Hebusiness.
sought anpromptly injunctiontherefore in a United
contendingStates District Court that there was no proper

evidential basis for the fraud Onorder. review of the
agreedrecord that Court with him enjoinedand en-its

Appealsforcement. The Court of drew different infer-
the record,ences from held that the evidence did support

andorder,the remanded with instructions to dissolve the
injunction and dismiss bill. Farleythe v. Heininger, 105

Respondent’sF. 2d petition79. for certiorari was denied
by 9,this on October 1939. Heininger Farley,Court v.
308 U. S. 587.

litigationtheDuring course of the in the Post OfficeDe-
partment respondentand the lawyer’scourts incurred fees

legal inexpensesand other the amount of $36,600, admit-
In filingted to be reasonable. his tax returns for the years
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litigation asexpensesthese1937 and 1938 he claimed
gross receipts $287,000of andfromproper deductions his

groundthethem on$150,000. The deniedCommissioner
ex-necessaryandordinarytheythat did not constitute

Ap-Taxbusiness. Board ofpenses respondent’sof The
2 95,47 B. A. and thethe T.peals Commissioner,affirmed

F.Appeals reversed and remanded. 133Court ofCircuit
alleged con-granted certiorari because of an2d 567. We

the decisions of other circuits.3flict with
re­legal expensesthat the ofThere can be no doubt

“carryingwith on” hisdirectly connectedspondent were
States, 276 U. S. 145, 153;v. Unitedbusiness. Kornhauser

Pantages TheatreBacker, 214;1 T. A. Co.Appealcf. of B.
Welch, therefore is limited toenquiry71 F. 2d 68. Ourv.

“ordinaryexpensesthese werethe narrow issue of whether
(a).23 In deter­necessary” meaning §and within the of

benefit of an inter­we do not have themining this issue
regulation defining applicationpretative thedepartmental

particularto ex­“ordinary necessary”of and thethe words
Corp.Millspenses Cf. Textile Securities v.here involved.

Commissioner, Nor the326,U. S. 338. do we have314
judgment of the Board of Taxindependentthebenefit of

deny byIt did not the deductions claimed re­Appeals.
interpretationits own of the words “ordi­spondent upon

necessary” applied findingsto ofnary and as its fact. Cf.
Helvering, 552, 555,U. 556. The inter­Hormel v. 312 S.

it declared to beadopted required bywas thepretation Sec­
inCircuit Court’s reversal of the Board’sond view National

2 (a) 1942, 619, 798,c.of the Revenue Act of 56 Stat.Section 504
changes the ofC., 26, 1100 the name of Board Tax957, U. S. Title §

Appeals Tax the States.”to “The Court of United
3 Bureau, 2dAdvertising F. 878Helvering 89v. National Outdoor

Superior Liquors,Helvering 134 F. 2d 373(C. 2); v. &C. A. Wines
8).A.C.(C.
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Advertising 32Commissioner,Outdoor Bureau v. B. T. A.
1025.4

plain respondent’sIt is legal expensesthat were both
“ordinary ifnecessary” givenand those words be their
commonly accepted meaning. For respondent to employ

lawyera to defend his business from threatened destruc­
was “normal”; responsetion it was the ordinarily beto

Pont,expected. duDeputy 488, 495;Cf. 308 U. S.v.
Helvering,Welch v. 111, 114;290 U. S. Kornhauser v.

States, supra.United sug­Since the record contains no
gestion inthat the defense faithwas bad or that the attor­
ney’s inunreasonable, expensesfees were the incurred
defending the canbusiness also be assumed appropriate

helpful,and “necessary.”and therefore Cf. Welch v.
Helvering, supra, States,Kornhauser113; supra,v. United

government152. The thedeny litigationdoes not that
expenses ordinary necessarywould have been and had the
proceeding failed to Postmaster Generalconvince thatthe
respondent’s representations argu­were fraudulent.5 Its

isment that dentists in the mail order notbusiness do
ordinarily necessarily byto sell false teethattemptand

4Helvering Bureau, supra,v. National Advertisement NoteOutdoor
taxpayer legal defendingthat expenses3. In case the had incurred a

begun enjoinbysuit the States to theUnited violations of Sherman Act.
chargessuccessfully against it,It parthad defended of the but had
injunctionagreed entryto of a decreethe consent of as to the balance.

legal expenses ordinaryThe Board held that all of the were and were
taxpayer’sproximately business,with thatconnected the and to allow

against public policy.as would be Thethem deductions not Circuit
expensesportionreversed to attributable theCourt as that of the to

Helvering Superior Liquors,decree. also &consent See v. Wines
allowingsupra, taxpayer3, the Board reversed aNote where was for

liquor lawyer’s fees incurred in connectionin the business to deduct
compromise improperliability penaltiesfor civil assessed forwith ofa

seq.bookkeeping C., 26, etunder U. S. Title 2857§§
5 8,NoteSee infra.
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fraudulent representations quality;as to their that re­
spondent was byfound the General toPostmaster have
attempted to sell his in thisproducts manner; and that

litigationtherefore the expenses, which he would not
attempt,incurred but for this cannot themselveshave

ordinary necessary.be deemed and think that thisWe
reasoning, though that itplausible, is in fails tounsound
take into the which respond­account undercircumstances

litigationent the expenses.incurred Welch v. Hel­Cf.
vering, supra, 113, being with noticeUpon114. served

proposed respondentof the fraud order was confronted
with a new business which involved far moreproblem

right usingthan the to continue his old advertisements.
sellingHe in a inplaced position onlywas which not his

methods but also the continued existence of his lawful
completebusiness with destruction.were threatened So

believe,as notappears respondentfar from the record did
he tosystem jurisprudencenor under was boundour of

his wasbelieve, destroyingthat a fraud order business
by Therefore he did notjustified the facts law.or the

voluntarily byit allabandon the business but defended
To course of conductlegal sayavailable means. that this

extraordinarywere orexpensesand the which it involved
of andunnecessary ignore waysbe the conductwould to

in world. Cf.forms of the businessspeech prevailingthe
Surely expensesthe wereHelvering, supra, 115.Welch v.

resulting fromnecessary expensesthanordinaryno less or
ormalpractice,based ondamagethe defense a suitof

in latterYet thesefiduciary duty.fraud, or breach of
withouthave been held deductiblelegal expensescases

theregard to success of defense.6the

Helvering Hampton, 79226; v.6 Malpractice: V.-1, Fraud:C. B.
Commissioner, 23fiduciary duty: v.358; KeelerBreach ofF. 2d
expenses set forthof deductibleexamplesT. 467. theB. A. See also

States, 145.276 U. S.Kornhauserin v. United
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\Revenue,The Internal the Board of TaxBureau of
!time,fromAppeals, and the federal courts have time to
:however, meaning of.thegenerally acceptednarrowed the

inlanguage (a)used in 23 order that tax deduction i§
not definedconsequences might frustrate sharply national/

policies typesor state ofproscribing particular conduct.
A belongreview of the situations which have been held to
in this servecategory purposewould no useful for each

uponcase should its Adepend peculiar circumstances.7
examples principlefew will suffice to illustrate the in-

taxpayervolved. Where a ahas violated federal or a
state statute and incurred a fine or hepenalty has not

permittedbeen deduction payment.8a tax for its Simi-
larly, expensesone who has incurred certain typesfor of
lobbying pressureand withpolitical activities a view to
influencing legislationfederal has been denied a deduc-

paymentstion.9 And a who hastaxpayer made to an
influential inparty precinct captain order to aobtain

printingstate contract has not been allowed to deduct

7 analysis manyFor a collection of of cases see (1941)and the Note
Mertens,852; 454 Harv. L. Eev. Law of Federal Income Taxation

(1942) 25.35-25.37, 25.102-25.105.§§
8 Ry. Commissioner, 372;F. 2dv. 40Great Northern Co. Bonnie

Burroughs Bldg.Commissioner, 1231;Bros. 15 B. T. A.v. Material
Commissioner, 178; Appeal2d Co.,Co. v. 47 F. Columbus Breadof

taxpayer prosecutedT. A. 1126. A who has been under4 a federalB.
permittedcrime beenor state statute convicted of a has not aand tax

Commissioner,attorney’s Thompsonfee. of v.for his Estatededuction
Commissioner,Burroughs Bldg.568; Material Co. v.B. T. A.21

hassupra. acquitted, a deduction beenBut if he has been allowed.
187;Co., F. 2dPeople’s Pittsburgh Trust cf.v. 60 Citron-­Commissioner

308; HeadleyCommissioner, Commissioner,T. v.21 B. A.Byer Co. v.
Helvering Superior Liquors, supra,&T. A. Cf. WinesB. 738. v.37

3.Note
9 Commissioner,Corp. 314 326,U. S.Mills v. 338.Textile Securities

Scavenger 2dCo., F. 453.84v. SunsetCf. Commissioner
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It never beenincome.10 hasgrossfromtheir amount
expendituremere fact that anhowever, that thethought,

it non-illegal act makesrelation to anbears a remote
expressno(a)23 containslanguage §The ofdeductible.

of the busi-the lawful or unlawful characterreference to
Anddeductible.which are declared to beexpensesness

expresslyin casegovernmentthe the instantthe ofbrief
isthat the of tax lawsany purposecontentiondisclaims

taxing gross instead of netillegal bybusinesspenalizeto
Sullivan, U. 259.United States v. 274 S.income. Cf.

deniedlitigation expenses. to berespondent’sIf the are
the deductionit must be because allowance ofdeduction,

¡(would policiesdefined of 39 U. S. C.sharplyfrustrate the
the Postmaster259 and 732 which authorize General§§

singleThe of these sectionspolicyto issue fraud orders.
public practicesthe from fraudulent com-protectis to

the It theirthrough policymitted the use of mails. is not
violators;on suchimpose personal punishment punish-to

by separate statute,11 imposedand can beprovidedment is
judicial in whichonly proceedingin a the accused has the

statutory safeguardsof constitutional and appro-benefit
for crime. Nor is it their policyto trial a to deterpriate

violatingaccused of their terms frompersons employing
in presentingto assist a bona fide acounsel defense to

fraud order. It follows that toproposed allow deduc-the
litigationrespondent’s expensestion of would not frus-

the of these and topolicy statutes; denytrate the deduc-
punitiveattach a serious consequencetion would to the

finding CongressPostmaster General’s which has not ex-
indicatedpressly impliedlyor should result from asuch

10 Rugel Commissioner, Kelley-Dempsey127 F. 2d 393.v. Cf. &
Commissioner, 351,B.Co. v. 31 T. A. where deduction was denied for

expensethe of commercial extortion.
11 215; 1130;Code, C.,Criminal 25 Title873;Stat. 35 Stat. U. S.§

18, 338.§
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Tax Ap-that thehold therefore Board offinding. We
find-regard the administrativepeals requirednot towas
rigidas aing guilt under 39 259 and 732of U. S. C. §§

litigationdeductibility respondent’sof the ofcriterion
expenses.

expenditure directlyis related to a businessWhether an
it is doubtlessordinary necessaryand whether and are

Exceptof inpure fact most instances. wherequestions
unmistakablya of law is involved a ofquestion decision

Appeals havingthe Tax these takenissues,Board of on
presumption supportinginto account the the Commis­

ruling,12 bysioner’s should not be reversed the federal
appellate principlecourts.13 Careful adherence to this
will in and systemresult a more uniform of taxorderly

necessarilyin a field bydeductions beset innumerable
complexities. Helvering,Cf. Hormel supra.v. How­
ever, have of Taxpointed above,as we out the Board

an in­Appeals byhere denied the claimed deduction not
dependent judgmentof but con­uponexercise a mistaken

denial requiredviction that was as a matter law.of We
judgmenttherefore affirm the of the ofCircuit Court

Appeals reversing remandingand the cause the Boardto
of Appeals.Tax

Affirmed.

12 Helvering, 111,See 115.Welch v. 290 U. S.
13 Helvering 255;Co., 252,Cf. v. Lazarus 308 Dobson v.& U. S.

Commissioner, post, p. 489.


