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forargued petitioner.Jack S. Levin the cause With
him Acting Spritzer,on the brief were Solicitor General
Acting Attorney General Roberts and RobertAssistant
A. Bernstein.

argued and filed a briefKaminskyMichael the cause
respondents.for
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opinionthe of thedeliveredMr. StewartJustice
Court.

expensesin is whetherpresented this casequestionThe
of aby taxpayera in the unsuccessful defenseincurred

may qualify for deduction fromprosecutioncriminal
(a)§taxable income under 162 of the Internal Revenue

1954,Code of which allows a deduction of “all ordi­the
nary necessary expenses paid duringand or incurred the

1inyear carrying anytaxable on ortrade business . ...”
respondentThe engagedWalter F. Tellier inwas the

business of underwriting publicthe sale of stock offer­
ings purchasingand securities for resale to customers.
In brought1956 he was to upon atrial 36-count indict­
ment chargedthat him violatingwith the fraud section
of the Securities Act of 19332 and the mail fraud
statute,3 and with conspiring to violate those statutes.4
He was guiltyfound on all counts and was sentenced to
pay $18,000an fine and to serve four half yearsand a in
prison. judgmentThe of conviction was affirmed on
appeal.5 In his unsuccessful defense of this criminal
prosecution, the respondent incurred and paid $22,964.20
in legal expenses in 1956. He claimed a deduction for
that amount on his federal taxincome return for that
year. The Commissioner disallowed the deduction and
was bysustained the Tax Court. T. C. Memo. 1963-212,
22 CCH Tax Ct. Mem. 1062. The of AppealsCourt
for the Second Circuit reversed in a unanimous en banc
decision, 342 F. 2d 690, and we granted certiorari. 382

“1 (a) general.In shall be allowed—There as a deduction all the
ordinary and necessary expenses paid or duringincurred the taxable
year carryingin- anyon trade or business . . . .” 26 U. S. C. 162.§

2 48 84,Stat. §17, as amended, 15 U. 77q (a).S. C. §
3 18 U. S. C. 1341.§
4 18 U. S. C. §371.
5 United States Tellier,v. 255 (C.F. 2d 441 A. 2d Cir.).
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of the Court ofjudgmenttheaffirmS. 808. WeU.
Appeals.

paymentsthat thequestionseriousThere can be no
of his secu-expensesrespondent wereby thededucted

theCourt, andthe decisions of thisrities business under
In Unitednot contend otherwise.doesCommissioner

origin“theGilmore, held39,372 U. S. we thatStates v.
to which anrespectclaim with ex-of theand character

potential conse-incurred, rather than itswaspense
is the con-taxpayer,fortunes ofquences upon the the

trolling whether the was ‘business’expensebasic test of
”‘personal’ meaning (a).§ 162or within the of 372

States,S., at 49. Kornhauser v. United 276 S.U. Cf. U.
Pont,145, du153; Deputy 488, 494,v. 308 S. 496.U.

againstchargesThe criminal the respondent found their
insource his business activities as a securities dealer.

respondent’s legal fees, paidThe in againstdefense those
charges, clearlytherefore qualify under Gilmore as “ex-
penses paid or incurred ... in oncarrying any trade or
business” meaning (a).within the of § 162

The Commissioner also respondent’sconcedes that the
legal expenses were “ordinary” and “necessary” expenses
within meaningthe of (a).§ 162 Our decisions have
consistently construed the term “necessary” as imposing
only the requirementminimal expensethat the be
“appropriate helpful”and for development“the of the
[taxpayer’s] business.” Welch Helvering,v. 290 U. S.
111, 113. Cf. Kornhauser States,v. United supra, at
152; Lilly Commissioner,v. 343 90,U. S. 93-94; Com­
missioner Heininger, 471;v. 320 467,U. S. McCulloch

Maryland,v. 4 Wheat. 316, 413-415. The principal
function of the “ordinary”term in (a)§ 162 is to clarify
the oftendistinction, difficult, between those expenses
that are currently deductible and those that are in the

ofnature capital expenditures, ifwhich, deductible at all,
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life of the asset.over the usefulbe amortizedmust
legal ex­supra, 113-116.6 TheHelvering, atWelch v.

capitalwere ex­respondentthe notbydeductedpenses
againstin his defenseThey were incurredpenditures.

not inpast acquisitionof criminal thecharges conduct,
capitala Our decisions establishof asset. that counsel

ordinarycomparablefees to those here involved are busi­
thoughexpenses, affecting safetyness even a “lawsuit the

may happenof a once in a Welchbusiness lifetime.” v.
Helvering, States,supra, at 114. Kornhauser v. United
supra, at 152-153; Binghamcf. Trust Commis­v.of
sioner, 365,325 U. S. 376.7

It is therefore clear respondent’s legalthat the fees
were deductible (a) provisions§under 162 if the of that

givensection are to be their normal effect in this case.
The Commissioner and the Tax determined,Court how-
ever, thougheven expendituresthat the literalmeet the
requirements of 162 (a),§ their deduction must never-

betheless on grounddisallowed the of public policy.
That view finds supportconsiderable in other adminis-

and judicialtrative decisions.8 findsIt no how-support,

6 Griswold, Argument AgainstSee An the Doctrine that Deduc­
Narrowlytions Should Be Legislativeas aConstrued Matter of

Grace, 1142,56 1145; Wolfman,Harv. L. Rev. Professors and the
“Ordinary Necessary”and Expense,Business 112 Pa.U. L. Rev.
1089, 1111-1112.

7 Brookes, Litigation Expenses Tax,See and the 12Income Tax L.
Rev. 241.

8 214;See Sarah 1Backer, B. T. Norvin Lindheim,A. R. 2
229; Joseph,B. T. A. A. 562; BurroughsThomas Bldg.26 T. C.

Commissioner, (C.Material Co. v. 47 178 Cir.);F. 2d 2dA. Com­
Schwartz, (C.missioner v. 232 Cir.);F. 2d 94 A. 5th Acker v.

Commissioner, (C. Cir.);258 F. 2d 568 A. 6th v.Bell Commis­
sioner, (C. Cir.);320 F. 2d 953 A. 8th Commissioner,Peckham v.

(C.855, Cir.);327 2d States,F. 856 A. 4th Port v. United 143 Ct.
334, Supp.Cl. 163 Note,F. 645. See Expenses,also Business Dis-­

allowance, Policy:and SanctioningPublic Some Problems of with the
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anyin decisionoror statuteregulationin anyever,
policy”“publicno suchwe believeCourt, andof this
is war-(a)§of 162plain provisionstheexception to

by this case.presentedcircumstancesin theranted
incomethat the federalpropositionWe start with the
wrong­a againstsanctionincome,a tax on net nottax is
in thefirmly imbeddeddoing. principleThat has been

familiar facet ofbeginning.tax from the Onestatute
is the not con­principlethe the statute doestruism that

cern itself with the of the income that itlawfulness
from a taxed at aenterprisetaxes. Income criminal is

rate no income from more con­higher and no lower than
ventional fact issources. that a business un­“[T]he

exempt payinglawful from taxesit thatthe[does not]
if pay.”lawful it have to United Stateswould v.
Sullivan, States,259,274 U. S. See James263. v. United
366 213.U. S.

With torespect deductions, the onlybasic withrule,
a few limited and well-defined exceptions, is the same.
During the Senate debate in 1913 on the bill that became
the first modern law,income tax amendments were re-
jected that would have limited deductions for losses to
those inincurred a “legitimate” or “lawful” trade or
business. Senator whoWilliams, chargewas in of the
bill, stated on the floor of the Senate that

object of this bill is“[T]he to tax a man’s net
income; that is to whatsay, he has the end ofat

yearthe after deducting from his receipts his ex-
penditures or losses. is notIt to reform men’s moral
characters; that is not objectthe of the bill at all.

Internal Code,Revenue 72 108;Yale L. J. 4 Mertens, Law of Fed-
eral Income Taxation Compare25.49 Longhornff.§ Portland Ce-

Co.,ment 310;3 T. C. G. 24377,C. M. 1944 93;Cum. Lamont,Bull.
AspectsControversial of Ordinary Necessaryand Business Expense,

42 808,Taxes 833-834.



692

purpose restrainingtax is levied for the ofThe not
betting onpeople uponfrom horse races or 'futures/

but the is framed for the ofpurpose makingtax a
pay uponman his net income, profithis actual dur-

ing year.the The law does not gotcare where he
from,it so far as the concerned, althoughtax is the

may very properly way.”law care in another 50
Cong. Rec. 3849.9

The application of principlethis is inreflected sev-
eral decisions of this Court. As recently as Commis-

Sullivan,sioner v. 356 U. 27,S. we sustained the
allowance of a deduction for wagesrent and paid by

operatorsthe of a gambling enterprise, thougheven
both the business itself and specificthe wagerent and
payments in questionthere illegalwere under state law.
In rejecting the Commissioner’s contention that il-the
legality of the enterprise required disallowance of the

we helddeduction, werethat, we to “enforce as federal
policy the espoused byrule the Commissioner in this
case, we would come close to making this type of business
taxable on the basis grossof its receipts, while all other
business would be taxable on the basis of net Ifincome.
that choice tois made, Congressbe Id.,should do it.”
at Lilly29. In Commissioner,v. 343 U. S. 90, the Court
upheld bydeductions opticiansclaimed for paidamounts
to prescribeddoctors who the eyeglasses that opti-the
cians sold, although the Court was careful to disavow
“approval of the business ethics publicor policy involved
in paymentsthe . . . .” 343 U. S., at 97. And in Com-
missioner v. Heininger, 320 U. S. 467, a case akin to
the one before us, the Court upheld deductions claimed

9In challenging the amendments, Senator Williams also stated:
“In words, youother goingare to count havingthe man moneyas
which he got,has not because he has waylost in youit a that

approvedo not Cong.of.” 50 Rec. 3850.
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incurredexpensesand otherlawyer’s feesforby a dentist
an administrativedefending againstunsuccessfullyin
General.the Postmasterbyissuedfraud order

defi-generalthefalling withinexpensesofDeduction
bysure, be disallowedmay, to be(a)§of 162nition

matter of“are asince deductionsspecific legislation,
ascan, of disallow them itgrace Congress course,and

Sullivan, atS.,Commissioner v. 356 28.10chooses.” U.
long-a preciseThe has also to andgivenCourt effect

standing Treasury Regulation prohibiting deductionthe
of a specified expenditures; exampleof an iscategory
lobbying expenses, nondeductibility supportedwhose was
by present. Corp.considerations not here Textile Mills

Commissioner,v. 314 326;U. S. Cammarano Unitedv.
States, 358 U. S. Congress498. But where has been
wholly silent, onlyit extremelyis in circum-limited

10Specific legislation denying paymentsfordeductions that violate
public policy is not g.,unknown. E. Internal Revenue Code of
1954, (c) (disallowance162 of paymentsdeduction for§ to offi­

employees foreigncials and of countries in circumstances where the
payments illegalwould be if federal applicable;laws were cf. Treas.
Reg. §1.162-18); (d) (deduction wageringfor§165 losses limited

wagering gains).to extent of See also Stabilization of 1942,Act
(a), 767,5 App. (a)56 (1946§ Stat. 50 S. C. ed.),U. 965 Defense§

1950, (a),Production Act of 807, amended, 275,64 Stat. as c.§405
(i), (1951), App.104 65 Stat. (1952136 50 (a)§ U. S. C. ed.),2105§

and Defense Production 1950, (b),Act of 807,64 Stat. 50§405
ed.)(1952App. (b)U. S. (generalC. authority§2105 in President

prescribeto paymentsextent to which violating price wageand
regulations disregarded byshould governmentbe agencies, including

Service;the Internal Revenue see'Rev. Rui. 56-180, 1956-1 Cum.
94). Reg.Bull. Cf. providesTreas. (a),1.162-1 which that§ “Pen­

alty payments respectwith to taxes,Federal whether on account of
negligence, delinquency, fraud, grossor are not deductible from in­
come”; Joint Committe on Internal Taxation, StudyRevenue Staff
of Tax DamageIncome of PaymentsTreatment Treble under the

Laws, 1, 1965, p.Antitrust (proposalNov. 16 that 162 be amended§
denyto deductions for fines, penalties, treble-damagecertain pay­

ments, bribes, kickbacks).and
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toexceptionscountenancedhasCourtthat thestances
LillySullivan, andin thereflectedgeneral principlethe

of awhere the allowanceOnlyHeininger decisions.
ornationalsharply definedwould “frustratededuction

types of conduct”particularpolicies proscribingstate
Hein­Commissioner v.its disallowance.upheldwehave

“policiesFurther, the frustratedat 473.inger, S.,320 U.
gov­by somepoliciesbe national or state evidencedmust

Commissioner,Lillyof them.” v.ernmental declaration
(Emphasis added.) the “testS., Finally,343 U. at 97.

nondeductibility severityis thealways immediacyof and
resultingof the frustration from allowance of deduc­the

Commissioner,Trucktion.” Tank v.Rentals 356 U. S.
In30, case,35. that as in Hoover Express Co. v. United

States, 356 38, upheldU. S. we the ofdisallowance de­
byductions claimed taxpayers for fines penaltiesand

imposed themupon violatingfor penalstate statutes;
to aallow deduction in those circumstances would have
directly substantiallyand diluted actual punishmentthe
imposed.

presentThe case falls far that sharplyoutside limited
carefullyand category.defined public policyNo is

offended when mana withfaced serious criminal charges
employs a lawyer to inhelp his defense. isThat not
“proscribed conduct.” It is his right.constitutional
Chandler Fretag,v. 348 S. 3.U. See Gideon v. Wain-
wright, 372 U. S. 335. anIn adversary system of crim-
inal justice, it is a basic of our public policy that a

indefendant a criminal case have counsel to represent
him.

Congress has impositionauthorized the of pun-severe
ishment upon those guiltyfound of the serious criminal
offenses with which respondentthe was charged and of
which he was convicted. But we can find no warrant for
attaching to that punishment an additional financial
burden that Congress has neither expressly nor im-
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plicitly denydirected.11 To a for expensesdeduction
incurred in the unsuccessful defense of a criminal prose-
cution imposewould such a burden in a measure de-
pendent not on the seriousness of the oroffense the actual

imposed bysentence court,the but on the cost of the
defense and the defendant’s particular tax bracket. We
decline distortto the income tax laws to aserve purpose
for which they were neither intended nor designed by
Congress.

judgmentThe is

Affirmed.

11 Paul,Cf. The Policy byUse of Public the Commissioner in
Disallowing Deductions, 1954 So. 715,Calif. Tax Inst. 730-­
731: “. . . (a)(1)(A) predecessorSection 23 (a)]of 162 is[the §

essaynot an morality, designedin encourageto virtue and dis­
courage sin. It ‘was not contrived as an arm of the law to enforce
State criminal statutes . . . .’ Nor implementwas it contrived to

regulatorythe various Congressstatutes which has from time to time
provisionenacted. The modestlyis more concerned with ‘commer­

cial net income’—a businessman’s duringnet accretion in wealth
yearthe taxable after due allowance for operatingthe costs of the

business. . . . There is no evidence in attemptthe Section of an
punishto taxpayers . . . when the Commissioner feels that a state

or federal statute has been flouted. hardly operatesThe statute
‘in vacuum,’a if it serves its own vital function and leaves other
problems to other statutes.”


