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law will overpatientnot be protesthis ifWith that he
defiance,in hispersists may,,he be incaught his own

snares.
The form of turnover inorders bankruptcy proceedings

has been much in the federal courts. It hasconsidered
provoked a Inopinion.difference of accord with the deci­
sion of the court below are decisions of the Court of
Appeals for the ninth circuit the first. Inand re Miller
& 54Harbaugh, (2d)F. Goldman,In re 62 F.612; (2d)
421, one judge dissenting. The contrary view has been
taken in fourththe circuit and the second. Kirsner v.
Taliaferro, 202 In51; Co.,Fed. Magenre H. (2d)10 F.
91­ Many orders not unlike the in questionone have.
been inupheld sub silentio objection.the absence of

Hubshman,v. 278 U.S. 358; EpsteinPrela Steinfeld,v.
210 Fed. 236; Chalmers,Sheinman v. (2d)33 F. 902;

Cohan,In 41 (2d)re F. 632.
The order should be reversed and the cause remanded

to the District’ Court with instructions to proceed in
opinion.withace 'rdance this

Reversed.

WELCH v. HELVERING, COMMISSIONER OF
INTERNAL REVENUE.

Argued 19,33. October 1933. 6,No. Decided November1933.



112

Stringer, with whom Messrs.Mr. Edward S. Thomas
O’Brien, E. on the brief,and Alexander Horn wereD.
petitioner.for

cause,the andarguedMr. Brian Holland SolicitorH.
Q.Sewall JohnKeyGeneral and Messrs. andBiggs

forbrief, respondent.aRemey filed

opinionMr. Justice Cardozo delivered the theof Court.

isto determined whetherquestion payments byThe be
is in as a commission agent,who businesstaxpayer,a are

in the ofcomputation his ifallowable deductions income
bankrupta incorporationmade to the creditors of an

his own andstrengthen standingendeavor to credit.
secretaryIn 1922 was the of the E. L.petitioner Welch

Minnesota incorporation, graina theCompany, engaged
adjudgedThe company involuntarywas anbusiness.

discharge from itshad abankrupt, and debts. Thereafter
the Kelloggmade a contract withpetitioner Companythe

for it ón a commission. Ingrainto orderpurchase to
withhis relations customers whom hereestablish had

acting Companyfor the Welch and to solidifyknown when
standing, to payhe the debtshis credit and decided of

he was Inbusiness so far asWelch able. fulfilmentthe
made ofresolve, he paymentsthat substantial amountsof

1924,Inyears. theduring five successive commissions
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1923,Anthe the$18,028.20; payments $3,975.97;were
in$11,968.20;the$31,377.07; paymentscommissions

$12,-$20,925.25,1926,, paymentscommissions thethe
$22,119.61, the1927, paymentsin the commissions815.72;

$26,177.56, thecommissions1928,in the$7,379.72; and
these$11,068.25. The Commissioner ruled thatpayments

as ordinarydeductible from incomewere notpayments
rather in the ofnecessary were natureexpenses,and but

theoutlay developmentan for ofcapital expenditures,
The of Tax Appealswill. Board sus-andreputation good

(25 117),B.T.A.of Commissionerthe action thetained
Eighthfor the Circuit affirmed.Appealsthe Court ofand

F. is here on certiorari.(2d) 976. The63 case
“ shall be allowedcomputingIn net income there as

andordinary necessary expensesdeductions ... all the
onyear carryingthe taxable induringor incurredpaid

ofany 1924,or Act c. 43234,trade business.” Revenue
955;214; 26 U.S.C. Revenue Act of253, 269,Stat. §§

1926, 9, 26, 955;44 2627, 214; U.S.C.App. §Stat. §c.
852,1928, 791, 799, 23;c. cf.Revenue Act of §45 Stat.

292,65, 101,Arts. under the Reve­Treasury Regulations
regulations ofand similar under the Acts1924,nue ofAct

1926 1928.and
topaymentsthe creditors of themayWe thatassume

necessary for the developmentweré ofCompanyWelch
at least in the sensebusiness, theythatpetitioner’sthe

McCulloch v.helpful. Maryland,andwere appropriate
were, wecertainly thought theyHe and4 316.Wheat.

his judgment. But the prob-to overridebe slowshould
arepaymentsthe characterized aswhenlem solvedis not

necessary payments chargesareMany uponnecessary.
• theyto determine whether areis needTherecapital.

Now,ordinary. is ordinary,andnecessary whatboth
of constancyabe strainalwaysmust withintherethough
byaffected timeless variable andthe placeis noneit, a



114

in does notthisOrdinaryand circumstance. context.
inbe habitual or normalpaymentsmean that the must

the sense that the same will have to make themtaxpayer
A affecting the of a businessoften. lawsuit safety may

in soa lifetime. The fees behappen mayonce counsel
ex­heavy repetition unlikely. less,is None'that the the

experienceis an know frompense ordinary one because we
that for a the amount ispayments purpose,such whether

small, arelarge or the common and means ofaccepted
States,Cf.against,defense attack. Kornhauser v. United

is inunique276 U.S. 145. The situation the life of the
affected,individual not in the life ofbut the thegroup,

community, part.of which he is Ata such times there
helpare norms of conduct that to judgment,stabilize our

objective.and make certain and The instance is notit
erratic, abut withinbrought type.is known

The line of demarcation is now visible tne casebetween
that is here and the one forsupposed illustration. We
try classify ordinaryto this act or theas andopposite,

norms fail longerthe of conduct us. No can re-we have
course to any fund of anytoexperience,business known

Menpractice.business do at times thepay debts of
legalothers without orobligation the lighter obligation

by the ofimposed usages trade or by neighborly ameni-
but do not doties, they so ordinarily, not even though

mightthe be to heightenresult their reputation gen-for
erosity Indeed,and ifopulence. language is to be inread

natural and common (Oldits meaning Colony R. Co. v.
Commissioner, 284 552,U.S. 560; Realty Co. v.Woolford

286 327),U.S.Rose, 319, we should have to say that pay-
ment in such ofcircumstances, instead being ordinary is
in high extraordinary.a degree There is nothing ordi-

in thenary evoking it,stimulus and none in the response.
as so inHere, indeed, often other branches of the law, the

decisive aredistinctions those of degree and not of kind.
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formulaanyvain for verbal that will sup-instrugglesOne
theup byTheready touchstone. standard setaply

law; wayof is rather a of life.not a rule itisstatute
the thesupplyin fullness must toLife all its answer

.riddle.
Internal Revenue to thatThe resortedCommissioner of

income,in the and foundassessing petitioner’sstandard
capitalin came tocontroversythat the closerpayments

necessary in theordinary expenses op­andthan tooutlays
of asupportHis has therulingeration of a business.

hascorrectness, petitionerof and the thepresumption
Reinecke,to be Wickwire v.provingburden of it wrong.

Commissioner, (2d)38 F. 552.550,101;275 U.S. Jones v.
from facts within oursay knowledgecan (hatweUnless

according toordinary necessary expensesare and.these
prevailingthe forms ofways speechof conduct andthe

mustworld,in the tax be confirmed.the business But
orby sphererecord of ournothing told us this thewithin

us that to isgivenotice to extensionjudicial permits what
Indeed, to do so thenecessary. openwouldordinary and

familyman has a-many analogies.to bizarre Onedoor
anby byis thefts committed ancestor.name that clouded

thestanding repays money,he stolenadd hisTo to own
for Thebe, year. pay­it his incomeoff, may thewiping
ordinaryhis return An­expenses.in tax asfigurements

the notion that he will be able to prac­manother conceives
ifgreater ease and he has anprofitwithhis vocationtice

pricehis culture. Forthwith theenrichtoopportunity
expense business,an of the re­becomesof his education

subject to There istaxation. littlethe incomeducing dif­
and inexpensesthese those controversybetweenference

learning akin toand are capital assets,Reputationhere.
old partnership. Colonyof an Cf.will Coalgoodthelike

Commissioner, (2d)52 F. 923.v. ForCorp.& Coke
only tools with which to path-are the hew atheymany,
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to The inway money spent acquiringsuccess. them is
wisely spent.well and It is not an ordinary expense of

ofoperationthe a business.
inMany cases federal with ofphasesthe courts deal

problemthe in case at bar. To topresented attemptthe
Theyharmonize them would be a futile involve thetask.

situations,of particular at times with border­appreciation
Typical cited in theline conclusions. illustrations are

margin.*
The decree should be Affirmed.

* Ordinary expenses: People’s-Pittsburgh Co.,Commissionerv. Trust
(2d) 187, expenses chargeF. incurred in the defense of a criminal60

growing taxpayer; Rollingof the business of American Millout the
Commissioner, (2d) 314,41 improve­Co. v. F. contributions to a civic

by corporation employing wagefund earningment a half of popu­the
payments being made,city, charity,of thelation the but tonot for

(cf.productivityadd to the skill and of the workmen the decisions
1211, 1212,collated in 30 Columbia Law Review and the distinctions

Corningdrawn); Lucas, App. 168;there Glass Works v. 59 D.C. 37 F.
(2d) 798, hospital by corporationdonations to a employesa whose

dependents up of populationwith their made two thirds the of the
Lucas, (2d)city; payments187, dischargedHarris v. 48 F. of debts

subjectbankruptcy, byin promise.but to be revived offorce newa
Co., 281 115,Cf. Lucas v. Ox Fibre Brush whereU.S. additional com­

officers,amount,inpensation, reasonable was allowed to the of cor­a
poration previouslyfor services rendered.

Hubingerordinary expenses: Commissioner, (2d)Not v. 724,36 F.
payments by taxpayer repair damage,forthe the of fire pay­such

being distinguished tear; Lloydments from those for wear and v.
Commissioner, (2d) 842, by55 F. counsel fees incurred taxpayer,the

president a corporation, prosecutingthe of in protecta slander suit to
Street,reputation business;his and that of his 105 West 55th v. Com­

(2d)missioner, 849,42 F. and Blackwell Oil & Gas Co. v. Commis­
(2d)sioner, 257, gratuitous payments60 F. to stockholders in settle­

disputes them, expensement of between or to assume the of a lawsuit
they defendants;in which had been made Commissioner,White v.

(2d) payments726,61 inF. againstsettlement of a lawsuit a member
partnership, beingof a the effect to enable him to devote his undi­
efforts the partnershipvided to protectbusiness and also to its credit.


